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a74aaqaf atI vi TT Name & Address

1. Appellant
Shri Yogendra S. Rajput, Advocate, 304, Vrundavan Arcade,Bhaikakanagar,
Thaltej,Ahmedabad - 380059

2. Respondent
The Assistant Commissioner, CGST Division-VI, Ahmedabad North,7th Floor, B.

D. Patel House, Naranpura, Ahmedabad-380014

ash{ a4ft gr 3r4am rig rra aar & it a sa am#gr sf zqenferf
fl4 sag ·g Fer 3rf@rant at arfta zurgrw 3ma tgd cnx "flcfidT %1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+fffif "fRqjN cpT "9:RTa'fOT~
Revision application to Government of India :

() h€tu qr zrca 3@rf1, 1994 c#I" mxT 3Rfc1 ~~~ i:rrwIT cfi 5fR lf ~
entr al sq-err # qr uvgasirfa grtgrv 3m4a= 3refh vaf@a, +a rat, f4a
+ianru, lua fart, aheft ifGr, la cfrq 'J'.fcR, xIBG l=fllf, ~~ : 110001 cITT c#I" ~
a1Re I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

ii) zuf? mm #term ii ura fl srf ara f@a qusrn zn rr arar i
qr f@04 qrerm a aw usrn im a sad g; af i, za fh4 susrm zu rwsr i are&
cIB fan) arar z fatusm it ma #t >lfclx:rr cfi ~RR~ m 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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rdal f@Rt zr, UT wr i'f~~ tJx mI a fafafurqatr gyca el ma u
~~<B° ITTcmri uIT 'l:rmf # as Rh4l ug uqrRuff at

(A)

(B)

(c)

(1)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

znR gee r grra fhg w,,-rrdas (iur ur per #i) Ruf Rau Tf<TT TJ@ m 1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

3if4a snr #l surer zyca # 'T@'R 8 fg it sq@l Ree mrr q-,°f ·{ &si ha arr sit sa
enrr vi fzm # garfa sga, srft fflT uRa ar Tr w a ara ii fa 3mlf.:Jwr (-;:f.2) 1993
'cITTT 109 WxT~ fcITT! 7Jl? "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

4ha urea zyc (r9la) fzmara), 2oo1 a [ma 9 cfi 3RJ1TTf fclfrtfcf1:c ~ ~ ~-8 i'f Gl'
4Rji ii, )fa arr?r # 4Ra am?r hf feat a mu a a4l pG-3Ir y arft am2r a7
at-t ufzji mr! fr am4ea Ru Gr a1Reg1 Gr mrr arar g. qr gar#hf a aiafa ea
35-z jfeifRa #$t a grar rad rr €tr--s araar at uf 1fl el arR@gt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rf@ura am4aa # er uei icaag arr 6qt at sa mm et at sq} 2o0/- #6hr 4tar
q-,°f urg 3jk ugj icaca Gara u'lflcIT "ITT m 1 ooo /- q-,"f LJJ1h=r. 'T@l"f q-,"f vrrq I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

«#tar zrca, 4hr arr zyca vi aa 3r9)6tr naff@raw gf 3r9tar-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €trma zyca 3rf@fa, 4944 6t err 3s-4t/3sz # simf

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

ffera uRha 2 («)a i sag 3rgIr # ararat 3rfl, 3flat a mm i var zgycan,
ht naa zyc vi tar 3rfl#tu =nrafear (Rre€) at ufg 2fr tf)ea,
31f5l·IC:ltjlc; T-[ 2nd l=!Tffi, isl§J..Jlcil 'J..fcR' ,JffRcff ,PR'c.ITTTfR,0-1$J..Jc';lisllc'; -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as m_entioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form·
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) z4Ra gr 3ng i a{ p om?zii ar mar & il r@la sitar a fey #l ar {Tar
ufa ir fhu um aRg zt z sh gg sf) fa frar udt arf aa a fg
qenfenf anal)zn mznf@raur al ya r@a zuthr al nl va m)a fhzn mar &]

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urznrz zycrs an@fr 197o zn igif@era al 3rgqRr--1 a 3if fifR fag 3rg l3cfff
arrear zu pa am?gr zrenfenf Pvfr TT[@rah # rt i r?)a al va 4Ra q 6.6.so ))
cm Ir1tau zyc f@a cam @hr a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) sa ail if ii al fziru aw an [ii ) ajk fl curt 3Ira[fa fur urar a ui)
fr gyca, bra Una yea vi hara an9lRr1 urn@avur (er1ffafe) fr, 1982 ii
Rea r
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) th zycens, a4) surd zycen vi aran an4)a)u nrnf@aw1 (Rrec), # uf ar@hi #
T-flT-@ afar rir (Demand) vd (Penalty) cB"T 1o% qf sm at afarf ? 1rif@5,
a4f@rear qa 'Gl1iT 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

44tusnlpeasj latabaifa, zf@regt "afara]i"(Duty Demanded) -
(i) (Section) is +upesaeafufRaaft,
(ii) 1w:rr~~~cl31-m?tr;
(iii) ke2feefui2Put 6ha<aufL.

> usqas«ifr arf)a ii urgeqa arr al germ i, 3l'tfm• arf@erasvlhRu qff sa
fur«Tara.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be

'r-0- 0~~v-c•"TRAc Ga~u}~. noted that the pre-deposit is a mandatory condition for filing appeal before
~ -?.o 'c:;\. J · \~ CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

t;r 8 eJ f the Finance Act, 1994) .Ee ..° ? Under Central Excise and Service Tax, "Duty demanded" shall include:·
' -" s.-~

0
~.,,.,, _

0
,.,;, • (i) amount determined under Section 11 D;

"'
0
~ ; (ii) amount of erroneous Cenvat Credit taken;

(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
~~wma- '3flTIB hf@raurk rar ssi zres srrar yea urauRaf2?l aliflu nuyes
w 10% 'P@R1R '3ITT' i3T'ITTha avg [4aRa el rsavsh 1o% 'l-JTfctFf 1R ctft urr~~ I

In view of above, .an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."

-------------------------------------------···--·
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ORDER IN APPEAL

Shri Yogendra S. Rajput, Advocate, 304-Vrindavan Arcade, Bhaikakanagar Thal,
Ahmeda bad -380059 (hereinafter referred to as 'the appellant') have filed the present
appeal against the Order-in-Original No.GST-06/D-VI/O&A/381/Yogendra/AM/2022-23
dated 09.12.2022, (in short 'impugned order') passed by the Assistant Commissioner,
Central GST, Division-VI, Ahmedabad North Commissionerate (hereinafter referred to as
'the adjudicating authority). The appellant were engaged in providing tax-able services
but were not registered with the department.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2015-16 it was noticed that the
appellant had substantial income however they neither obtained Service Tax Registration
nor paid service tax on such income. Letters were, therefore, issued to the appellant to
provide the details of the services provided during the F.Y. 2015-16 and explain the
reasons for non-payment of tax and provide the certified documentary evidences for the
same. The appellant neither provided the documents nor submitted any reply justifying
the non-payment of service tax on such receipts. Therefore, the service tax was
calculated on the income reflected under the heads "Sales/ Gross Receipts from Services
(Value-fro111 ITR)" or "Total Amount paid/ credited under Section 194C, 1941, 194H, 194J
Value from Form 26AS)" of the Income Tax'Act, 1961, on which no tax was paid. Detail;
of taxable income and tax liability if furnished below:.­

Ee e·-----~----------------- --.------------ --------- ---- - --- ------- ------~ l
2.1 A Show Cause Notices (SCN) bearing No. GST-06/04-1074/0A/Yogendra/2020­
21 dated 24.03.2021 was issued to the appellant proposing recovery of service tax of
Rs.1,68,512/- along with interest under Section 73(1) and Section 75 of the Finance Act,
1994 respectively. Imposition of penalties under Section 76, Section 77 and under
Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the total service
tax demand 0f RS.1,68,512/- was confirmed alongwith interest. Penalty of 10,000/- was
imposed under Section 77 and penalty of Rs.1,68,512/- was also imposed under Section
78 of the-finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

► The impugned order was passed without considering Notification Nos. 25/2012­
ST, 26/2012-ST &: 30/2012- ST, all dated 20.06.2012 and in defiance of the orders

passed by various Hon'ble High Courts, whereby demand against the Advocates- ­
has been stayed, and therefore, the Adjudicating Authority co
initiated the proceedings against the Appellant and pass the order.
passing such an order is contemptuous and without the authority of
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}> The impugned order confirms the demand without alleging under which
category the Appellant has been classified as a service provider. Any order passed
against the assessee without putting him to notice under which category he is
liable to Service Tax, is nothing but a clear violation of the principle of natural
justice. It is essential that the liability is indicated in the notice with reference to
the specific statutory provision and the category of services. In the instant case,
the impugned proceedings did not allege at the show cause notice stage or find
at the adjudication stage the specific provision under which, the services rendered
by the Appellant are classifiable.

5

► The Adjudicating Authority has seriously erred by not extending the benefit of
Notification No. 25/2012-ST, whereby the Central Government has exempted the
Services of Advocate from the payment of Service Tax. The Adjudicating Authroity
has also ignored Notification No.30/2012-ST, which provides the reverse charge
mechanism for the Advocate, and therefore, there cannot be any liability on the
part of the Advocate to pay any service tax.

► The entire demand is solely based on the figures mentioned in the balance sheets
of the Appellant by completely ignoring the justification of the Appellant on the
issue. Reliance placed on following decisions

o Paro Food Products Vs. CCE, Hyderabad
o Forward Resource (P) Ltd - (2022) 1 Centax 54 (Tri. Ahmedbad)
o Devi Prasad Tripathy- 2021 (47) GSTL 462 (Ori)
o Madhu Sudan Mittal -(2023) 2 CENTAX 307 (Jar)

► The impugned order confirming the demand for the extended period is not
sustainable, especially when all the details were in the public domain. All the
financial data were very much available in the balance sheet and the P & L
account. Since the transactions were mentioned in the balance sheets and the
Appellant have also filed ST-3 returns on a regular basis, no suppression can be
alleged against the Appellant and therefore, there cannot be an intention to
evade the duty, The extended period can be invoked only in the case where the
Appellant has suppressed the material facts witli an intention to evade the duty.
Both these ingredients of an extended period of limitation were missing in the
facts of the present case, and therefore invocation of an extended· period and
confirming duty for the extended period is unjust, unfair, and perverse.

► The penalty under Section 78 can be levied only in the case of failure to pay
service tax for reasons of fraud, etc. whereas, the facts of the present case and the
grounds raised above, there is no evidence to prove that the Appellant can be
charged with any of the limbs of the proviso to Section 73, and therefore, penalty
under the said provision is unjustified, untenable and without any authority .of law.

>> The Adjudicating Authority has erred in imposing a penalty of Rs. 10,000/-. per
der Section 77 of the Finance Act, 1994, which can be invoked only when

n fails to furnish information called by an officer in accordance with the
of this Chapter or rules made thereunder. However, in the impugned
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6. I have carefully gone through the facts of the case, the impugned order passed y
the adjudicating authority, submissions made by the appellant in the appeal
memorandum and those made during personal hearing. The issue to be decided in the
present case is as to whether the service tax demand 0f Rs.1,68,512/- alongwith interest

. .
and penalties, confirmed in the impugned order passed by the adjudicating authority, in. .

the facts arid circumstances of the case, is legal and proper or otherwise.

6. Servicesprovidedby-

(a) an arbitral tribunal to ­
(i) anyperson other than a business entity; or

F.No.GAPPL/COM/STP/1508/2023

order, the adjudicating authority has not clarified which information, Appellant
"has not supplied, which leads him to invoke the said provision

> The order of the adjudicating authority is incorrect erroneous, without any
authority in law andjurisdiction, and therefore, it deserves to be set aside.

5. Personal hearing in the matter was held on 25.08.2023. Shi Dhaval K. Shat,
Advocate appeared on behalf of the appellant. He submitted that the appellant is an
advocate registered with the Bar Council of India, and his services to other than business
entity are exempted from the service tax under Sr. No. 6 (b) of the Notification No.
25/2012-ST. Even, in case of business entity, the legal services provided by the appellant
would be exempted under serial no.5 of Notification No.30/2012-ST under reverse
charge. Further, he submitted that the SCN issued merely on the basis of the ITR A+
and without carrying out any investigation or verification is invalid, as was held in various
decisions. He also referred to the decision of Hon'ble Tribunal in the case of Shresth
Leasing and Finance Ltd, and M/s. Krishna Construction Company. He also referred to
the judgment of Hon'ble Gujarat High Court Advocates Association. He further
submitted that the allegation of suppression with the intent to evade service tax is not
correct and extended period cannot be invoked. Therefore, he requested to set-aside
the impugned order.

The demand pertains to the period F.Y. 2015-16.

7. The appellant before the adjudicating authority neither submitted a defence reply
nor appeared for personal hearing. The adjudicating authority therefore confirmed the
demand on the basis of the SCN issued. The appellant now before the appellate
authority have submitted the documents and have claimed that the income reflected i#
the ITR pertains to legal services rendered to their clients. From the ID card, I find that
the appellant is an Advocate registered under No. G/604/1993 with the Bar Council of
Gujarat. The appellant is also holding life time membership of Advocates Association.
The appellant have claimed that he has provided legal services which they claim are
exempted in terms of Notification 25/2012-ST dated 20.6.2012 and vide Notification No.
30/2012-ST dated 20.6.2012. Hence, they were not required to obtain registration or pay
service tax on such service. To examine their claim, relevant text of both the notifications
is re-produced below:.

Mega NotificationsNotification No. 12/2012-5.7,
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(ii) a business entity with a turnover up to rupees ten lakh in the preceding financial
year

Notification No. 30/2012-STdated20.6.2012

(b) an individual as an advocate or a partnership firm ofadvocates by way of
legalservices to,­

(i) an advocate orpartnership firm ofadvocatesproviding legal services;
(ii) anyperson other than a business entity, or
(iii) a business entity with a turnover up to rupees ten lalh in the preceding financial

yea,;· or

(c) a person represented on an arbitral tribunal to an arbitral tribunal

- .
Percentage of
service tax
payable by the
person
receiving the
service

100%

7

..

Description ofa service

services

TI-IBLE

Percentage of
service tax
payable by the
person

· providing
service

5. in respect of services provided Nil
or agreed to be provided by
individual advocate or a firm o'
advocates by way of legal

SI.
No.

'----''---------------------- ··-------------- ·- --- .

-------------

7.1 As per Notification No.25/2012-ST, legal service is exempt service provided by an
Advocate or law firm to another Advocate or Law firm; Services provided by an advocate
or law firm to other than business entities; Services provided by an advocate or law firm
to small business entities having turnover upto Rs. 10 lakhs in the preceding financial
year. The term "legal service" is defined in clause (w) of the notification, which means any
service provided in relation to advice, consultancy, or assistance in any branch of law, in
any manner and includes representational services before any court, tribunal, or
authority.

7.2 Further, in respect of the legal services provided to legal entities, 100% tax liability
• • I

under RCM shall be on the service recipient in terms of Sr.No.5 of Notification
No.30/2012-ST elated 20.6.2012. Thus, I find that the appellant shall be fully exempted
from payment of tax in terms of both the notifications. Hence, the demand of service tax
based on the income reflected in the ITR pertaining to legal service charges is not
sustainable on merits.

8. In view of the above discussion, I find that the activity carried out by the appellant
are exempted in terms of Notification No.25/2012-ST and Notification No.30/2012-57,
therefore, the Service Tax demand of Rs.1,68,512/- is not sustainable on merits. When

the demand is not sustainable on merits, the question of charging interest or imposing
n the case does not arise.
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¢9. In light of above discussion and findings, I set-aside the impugned order·
confirming the service tax demand 0f Rs.1,68,512/- alongwith interest and penalties and
allow the appeal filed by the appellant.

10. f@aaafrz #ft t{sf)aaznt gqaa#fanma2
The appeal filed by the appellant stands disposed off in above terms.

%M..a
(fra ramfl
rzgrr(srf)cry

Date: 9.2023

taa%

Appellant

Respondent

Attested l n(M,t
Mi."-(Rekha A. Nair)

Superintendent (Appeals)
CGST, Ahmedabad
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To, .
Shri Yogendra S. Rajput, Advocate,_
304-Vrindavan Arcade,
Bhaikakanagar Thaltej,
Ahmedabad -380059

The Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North
Ahmedabad

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner,. CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabacl North.

(For uploading the OJA)
~ardFile.


